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OP1 NI ON

Fr anks. J.

In this action for damages for personal injuries
suffered in a notor vehicle accident, the Trial Court granted
summary judgnent to the Gty of Chattanooga, Chattanooga

Police Departnent and O ficer Kevin Smth. Plaintiff has



appeal ed.

Affidavits and depositions filed with plaintiff’s
response to defendant’s notion to dism ss establish w thout
di spute that on Decenber 24, 1994, Julie WIlson’s autonobile
was struck by a car driven by Ernest Patillo. Patillo stopped
his car approxinmately half a block fromthe accident and
W son observed that Patillo s breath snelled of al cohol, his
speech was slurred, and his gait was staggered. She called
911 and O ficer Kevin Smth was dispatched to the scene of the
accident. Smth also snelled alcohol on Patillo and noticed
that his speech was slurred and that he was unsteady on his
feet. Smth planned to conduct a field sobriety test on
Patill o, however, he first asked WIlson for some infornation,
intending to allow her to | eave the scene and renove her
vehicle fromthe flow of traffic. Smth says that he told
Patillo to stand on the sidewal k, but while Smth was witing
down WIlson's license plate nunber, Patillo got into his
vehicle and drove away. Smth ran to his vehicle and pursued
Patillo with enmergency lights and sirens engaged. Before
Smth caught up with Patillo, Patillo ran a stop sign and
struck plaintiff Gardner’s vehicle. A breathal yser test
reveal ed that Patillo’ s bl ood al cohol was .24, nore than two
times the legal limt. Gardner suffered personal injuries in
the accident, and brought this action.

The conpl aint against the Cty of Chattanooga was
di sm ssed by the Trial Judge, relying on Ezell v. Cockrell,
902 S.W2d 394 (Tenn. 1995).

Def endant’s notion to dismss was converted into a
notion for sunmary judgnent, pursuant to T.R C.P. Rule 12.083,
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when the trial Court considered evidence outside the

pl eadi ngs. Hixson v. Stickley, 493 S.W2d 471, 473 (Tenn.
1973). The standard of review for a summary judgnent is de
novo with no presunption of correctness. Gonzales v. Al man
Construction Co., 857 S.W2d 42, 44 (Tenn.App. 1993). Summary
judgnent is appropriate when, considering the evidence in the
|l ight nost favorable to the non-noving party, there are no
genui ne issues of material fact and the noving party is
entitled to judgnent as a matter of law. T.R C. P. 56.

We agree with the Trial Court, that the doctrine
advanced in Ezell controls. Ezell was a case involving Hillis
and Bl ankenshi p, who had been drinking at a bar in El kton,
Tennessee. After Bl ankenship |left the establishnent, the
El kt on Chi ef of Police prevented her fromdriving because she
appeared to be too intoxicated to operate the vehicle safely.
Hillis came out of the bar and volunteered to drive
Bl ankenshi p’s car home, which the chief of police allowed.
About an hour later, Hillis collided with the vehicle of
plaintiff Ezell, severely injuring her and causing the death
of her husband. Ezell sued the chief of police alleging
negligence in allowing HIllis to drive a notor vehicle when he
knew or shoul d have known that Hllis was intoxicated. The
conplaint alleged that the chief had breached a duty owed to
the plaintiff when he failed to arrest Hillis and Bl ankenshi p
for driving under the influence or public intoxication.

Ezel | discussed Tennessee's public duty doctrine,
whi ch shields a public enployee fromsuits for injuries caused
by the public enpl oyee’s breach of a duty owed to the public
at large. 1d. at 400. There is an exception to the public

3



duty rule of no-liability where a ?speci al rel ationshi p?
exi sts. Ezell gave three situations where such a relationship
i s created:

1) officials, by their actions, affirmatively

undertake to protect the plaintiff, and the

plaintiff relies upon the undertaking; 2) a

statute specifically provides for a cause of

action against an official or nmunicipality for

injures resulting to a particular class of

i ndi viduals, of which the plaintiff is a

menber, fromfailure to enforce certain | aws;

or 3) the plaintiff alleges a cause of action

involving intent, malice, or reckless

m sconduct .

ld. at 402.

The Court then determ ned that ?statutes pertaining
to drunk driving and pubic intoxication, do not, in
conjunction with statutes authorizing warrantl ess arrests,
give rise to a ‘special-duty’ of care where a plaintiff
all eges that a police officer failed to arrest or detain an
al l eged drunk driver.? 1d. at 403. The Court noted that
plaintiff in Ezell had alleged only sinple negligence, not the
intentional, malicious, or reckless conduct which could have
created a special relationship pursuant to section three of
t he above quoted anal ysi s.

Plaintiff argues that her case falls with one of the
exceptions to the public duty doctrine. She first points to
her conplaint, which includes a charge of reckl essness:

(6) The defendant, Ernest H Patillo, had already

caused anot her acci dent, was obviously inpaired and

guilty of reckless driving and the police officer

and/or officers failed to exercise reasonabl e

control over himand thereby was negligent and

reckless in their conduct.

Reckl ess conduct is defined as taking place when a

person is aware of, but consciously disregards, a substanti al



and unjustifiable risk of such a nature that its disregard
constitutes a gross deviation fromthe standard of care that
an ordinary person woul d exercise under all the circunstances.
Hodges v. S.C. Toof & Co., 833 S.W2d 896, 901 (Tenn. 1992).

Plaintiff’s response to the notion to dismss
contained Wlson's affidavit and deposition and O ficer
Smth's deposition. W.Ison states essentially that she could
tell inmediately upon speaking with Patillo that he was
intoxicated. O ficer Smth' s deposition acknow edges that he
also believed Patillo to be intoxicated. He states that he
spoke briefly with Patillo and deci ded that he woul d give him
a field sobriety test, and told himto stand on the sidewal k.
He then spoke briefly with Wlson and wal ked to the back of
her car to wite down her license plate nunber. He stated
that these actions were taken so that she coul d nove her car
fromwhere it was blocking traffic and | et her |eave the
scene. WIlson and Snith agree that while Smith was witing
down the lIicense nunber, Smith | ooked up and saw that Patillo
was half a block away getting in his car. Smith then got in
his patrol car and pursued Patill o.

Summary judgnent is appropriate when the inferences
whi ch may be drawn from uncontroverted facts are so certain
that all reasonabl e persons nust agree on them See Brookins
v. The Round Table Inc., 624 S.W2d 547 (Tenn. 1981).
Plaintiff offers many scenarios, such as an i nmedi ate
confiscation of Patillo’ s keys or his placenent in the
officer’s patrol car, which could have prevented his escape.
However, when viewed nost favorably to the plaintiff, the
undi sputed naterial evidence does not establish that the
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officer’s conduct was a gross or a reckless deviation fromthe
reasonabl e standard of care, and the allegation that the

of ficer was reckless? is a | egal conclusion, which, standing
al one, does not state a cause of action. See Giggs, et al.,
v. Burson, et al., = S W2d __ , (Tenn. Filed March 10,
1997, Knoxville).

Finally, plaintiff argues that her conplaint is
actionabl e under the Ezell exception No. 2, i.e., where a
statute specifically provides for a cause of action against an
official or municipality for injuries resulting to a
particul ar class of individuals of which plaintiff is a
menber. Ezell at 402. She relies on the foll ow ng statute:

[NNo nunicipality or county nor the state or any of
its political subdivisions, nor their officers or
enpl oyees, shall be liable for any injury

proxi mately or indirectly caused to an actual or
suspected violator of a |law or ordi nhance who is
fleeing pursuit by |aw enforcenment personnel. The
fact that | aw enforcenment personnel pursue an actual
or suspected violator of a |law or ordi nance who
flees fromsuch pursuit shall not render the | aw
enf orcenent personnel, or the enployers of such
personnel, liable for injuries to a third-party
proxi mately caused by the fleeing party unless the
conduct of the | aw enforcenent personnel was
negl i gent and such negligence was a proxi mate case
of the injuries to the third party.

T.C. A 8§ 55-8-108(e).
The Rules of Cvil Procedure provide that:
Every pleading stating a claimor defense relying
upon the violation of a statute shall, in a separate
count or paragraph, either specifically refer to the
statute or state all of the facts necessary to
constitute such breach so that the other party can
be duly appraised of the statutory violation
char ged.
TR CP. 805 Plaintiff’s conplaint neither specifically
refers to T.C A 855-8-108(e), nor does it recite facts

supporting such a claim Accordingly, the pleadings do not
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bring the case within this exception to the public duty
doctri ne.
Accordingly, we affirmthe judgnment of the Tria

Court and remand at appellant’s cost.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



